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94 ATHANASSION VAMVYOURKON

I. INTRODUCTORY REMARKS

In classical Athens the state-individnal relationship and ity
position within the framework of the poliz were shaped nnder
the influence of the peculiar concept of Romos, signifying not
a legislative enactment of the state but customn grown out of the
conscionsness and free life of the community ('). The polis, being
identifiable with the staie and the society, provided the institu-
tional framework within which the citizen found the Tulfillment
of his own Dbasic needs. Thuy the happiness of the individnal and
of the community were identical, since both the polis and the
citizen were pursuing the same aim, the same final end in Avig-
totle’s apposite phrase.

The citizen, being an iutegral part of the polis, fully partici-
pated in the exercise of the civic functions, being entitled, at
the same time, to the enjoyment of his fundamental freedoms.
Political freedom and individual freedom were closely inter-
related being part and parcel of everyday life. It wag incon-
ceivable, thevefore, that the citizen in his capacity as an Integral
part of the polis, could lodge a complaint against the city
claiming a recogirition of his “individual right”, since such an
action would be tantamount to an attack against himself,

The véuor (laws) and the Wgiopota (decrees), based on the
tommon consent of gl] citizens, were in essence the expression
of their own will against which they could not Oppose or protest,
However, the extraordinary wisdom of the Greck law established
the peculiar procedural safeguards of sicayyelio, amoyELQoToVi
and mgoffoin thus effectively, though indirectly, protecting ingli-
vidual freedoms (). Tt has aptly therefore been stated that in
the Greek city-state the sum of freedoms was enclosed in the
concept of civil rights, not of human rights (3}.

{1) Bee J. Joxus, The Law and Legal Theory of the Gieeks, 34 {1956) ;
H. LauTirRPACHT, International Law and I wman Rights, 82 (1973).

(2} Infre, pp. 117-120,

(3) A, prL Russo, Human Person and Fundamental Freedoms in Europe,
1T Howard Law Joenrnal, 421 {1965) ; . TENERIDES, Msquisse d'ane théorie
des droits internationanx de Phomme dans 1a Gréce des cités, 3 Revue des
Droits de UV H. omane, 213 (1970),
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n-our days the stateindividual relationship has undergoue
irastic change. In the evolutionary process of history, man-
ﬁ_d:has experienced a gradual shift in emphasis from the com-
unity to the individual. The eitizen is no longer regarded as
rtegral part of the polis but as an independent rational human
béi'ng (. He can pursue the untrammelled fulfillment of his
ividual interest regardless of, or even contrary to, the inter-
tof the community.

Today the state is not conceived of as an ommnipotent, super-
natural, legally irresponsible entity, as Vattel looked to it, but
78’3 system of legal relationships within the community prima-

raiming at securing {he inalienable, natural and fundamental
ohts of man (*). It is the vigilant guard of the fundamental
cedoms, assuring that Aristotle’s principle “to live as one
ishes” ig not disturbed, no matter whether it falls or not within
@ confines of the community objectives.

In delegating to the state the respousibility of preserving his
ndamental freedoms, however, wegtern man has estranged him-
ff from the government thereby surrendering, at the same time,
_i;tro] over much of his own life. Democracy today is repre-
_eﬁtative, not participatory; it is a government at a distance,
ot in the community. The individual is therefore, neither
cpected nor encouraged to become a full-fledged citizen by
Tevoting a substantial part of his life to the harmonious func-
oning of the community.

fan no longer considers the laws as a substantiation of his
own will and feels entirely justified in breaking or evading them
when his conscience so dictates. In effect he is given no oppor-
unity to become a real citizen, in the Athenian meaning of the
word, within the operational framework of modern demoeracies.
‘Thus the Western conception of freedom has been considerabiy
narrowed; in the United States in particular, freedom is now
~exemplified by the selection and manifestation of one’s own life-

(4) Plato, Republic, 369h ; Aristotle, Politics, 1252b, 29-83.

~{5) A. pEL Russo, Internalional Protection of Human Rights, 252 253
S(1971) ; P. BeMEc, The Position of the Individuel in International Low
caccording to Grotius and Vattel, 63 (1960),
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style rather than by the active participation in the development
of society as a whole, which characterized Athenian life.

It hag been submitied in this respeet that the ancient Greek
city-state knew of no rights of freedom ail that a sphere for
free individual action with an independent right against the
political community seemed inconceivable (®). This view, though
widely held and superficially veiterated, has rightfully been
criticized and needs revision (%),

II. THE NOTION OF FREEDOM

The Greek concept of Hberty has many dimensions and merits
a special study from the sociclogical and philosophical as well
as the legal point of view (7). In my present stndy, however,
I basically intend to confine myself wilhin the legal aspects of
the elaborate edifice of the ideal of liberty, drawing, at the same
time, appropriate comparisons with regard to the Universal
Declaration of Human Rights.

In elaborating upon the notion of liberty and its consequences
the Greeks showed an extreme sensitivity and refinement of
thought (%). It is to be noted that freedom without justice was
conceptually unthinkable (). Within the polis, the bustling cen-
ter of the ancient Greek political world, the domination exercised
by the few over the many or by the majority over the minority
was conceived as harder to bear than the tyranny of a foreign
power over the entire city.

This view continued to be the dominant crede even though
it was admitted that the foreign tyrant counld assure his domina-
tion over the polis only in so far as he destroyed the liberty of

(6) C. ScEMITT, a8 (uoted by LAUTERrACTIT, s#pre 1. 1, p. 81; A, HsMmEIN-
H. NizarDp, Eldments de Droit Constitutionnel, BTT {1927).

{6a) H. LAUTERPACHT, ibid.

(7) See C. WELLEs, Greek Liberty, 15 Jouwrnal of Juristic Papyrology, 30
(1965).

(8) Among the more meritoricus examples of this point of view may be
cited A, Festueikre, Libertd el elvilisotion chez les Grecs (1947) ; H. Myr-
LER, Preedom in the Ancient World (1961).

(9 Of. C. WrLLEs, op. cit,, 84 ; Praro, Laws III, 701 D,
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wliant consequences, due either to a domestic or to a foreign
aﬁt, were frigtheningly apparent. An authoritarian regime,
tyranny, paralyzed the free will of the citizens, who realizing
t:they were working only for a master were pronouncedly
1 wilfully slack and indolent (**). The impact of tyranny on the
Zi: culture therefore was not, and could not, be reglected since
the Greek mind true cultural creativity within the framework
the polis was inconceivable without personal freedom (1),

‘hus a chief cause of political subjection was the common
reele view of freedom, which tended to include in freedom for
citizens of a polig the right to dominate those who were not
zens of it (). Arvistotle even recognized that war established

leadership or rule as legitimate, provided the rule was for

)1'1;_':_1t: “In other words one can almost say that the chief obsta-
1o freedom was freedom itself” (1),

t-was within this intellectual, moral and philosophical cli-

{10) Herodotus V, 78, woralizes as follows: “they lel themselves be
eaten when they worked for a master but 50 soon they got their freedom,
éh man was eager to do the best e could for himself”.

'('11) M. PoHLENzZ, Freedom in Greek Life and Thought, 35 (1966).

_(12) J. Larses, The Judgement of Antiquity on Democracy, XLIX
agsical Philology, 6 (1954) ; A, HaBRIison, The Law of Athens, 8T (1968).
©(18) Arvistotle, Politics, 1333b, 38.

(13a) The term “Sfjpog” signifies the commons or commonalty of an
‘nelent Greek state amxl, consequently, the common people, the pepulace.
{14) Thucydides viii, 68,4; see also J. vE Romurey, Thucydide et Uimpé-
ialisme ulhénien, 73 (1947); J. JonEs, op. cit, 152; M. FinLey, The Free-
dom of the Citizen in the Greek World, 7 TAAANTA, G (1976).

£ (15) J. Larses, Freedom and its Obstacles in Ancient Greece, 57 Clussi-
‘eal Philology, 230 (1962) ; M, PoHLENZ, op. cif., 34 (1966) ; commenting on
the same issue F. WaLpanx remarks in his Historical Commentory on
Polybins that “the association of the ideas of love of Hberty and love of
domination over others is essentially Greek”,
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mate that Greek democracy was born and flourished. This very
notion of democracy eflectively gnaranteed the independence of
the city; democracy was a governient of the people and by the
people (). According to Aristotle a salient feature of the highest
form of democracy is equality, that is the rule of non-superiority
of the paupers or the well-to-do but of the equal involvement of
everyone in public affairs (). It was this concept of equality,
which ultimately became one of the fundamental pillars of the
Athenian polity. Thus equality and liberty were the underlying
principles, in effect, the cornerstone of demoacracy,

Tt is especially in Attic law that one sees the evolution and
development of the two main tendencies of Greek democracy.
To both I will refer asg finally established in Athens of the fifth
century, atfter the reformations effectuated by Solon (594-593
B.C.) and Cleisthenes (508-507 B.C),

The first tendeney was g movement towards the establishment
of the sovereignty of the Ppeople whereas the second aimed, in
essence, at the protection of a sphere for free individual action.
It is in this connection that Aristotle distingnishes Detween
what we may call political freedom and individual freedom (™.
The former embodies and guarantees the rotation of every citizen
in the exercise of the civie functions, The latier delineates the
confines in the sphere of free individual action. Thus both free-
doms are the predominant features of a democratic gtate (.

The Athenian citizen, being an integral part — pogiov of the
polis in Avistotle’s words — was acti vely participating in the
exercise of the legislative, executive and judicial power (@), Law,
being an essential part of everyday life, was being taught in the

{18) J. BErLvur, Histeire des Institutions, I, 94 (1970).

{17) Avistotle, Politics, 1291b, 32-37.

(18) These two freedoms are suceinetly summarized in the Principles :
“To govern and to be governed in part” and “to live as one likes", Avris-
totle, op. cit., 1317a and 1317h, 20; A, GOMME, too, distinguishes betyeen
bolitical freedom in a broader sense and individual freedom in his book
MNore Bssays in Greel History and Literature, 139 (1962).

(19) The fundamental principle of a democratic form of constitution is
liberty i Aristotle’s words, Politics, 1317a, 44,

(20) C. Werniug, op, cit, 33; J. Lamsex, ap. cif., 231,
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{he place of aussembly in ancient Athens) thus enabling
eitizen to assimilate it and make it one of the component
ent'é"_.of the unigue Gureek civilization, ever-evolving and
i_lg_'_ dé‘tjusted to the changing social, political and economic
(s of the Athenian society (*), Thus the sovereignty of the
pl'e'_'wa.s not only proclaimed but was given, at the same fine,
grcrete form having been substantiated in a host of political
sowhich in essence were, and should be properly called,
wnetions. Ri ghts such as freedom of speech and expression,
gl{ts to legislate and render justice were all protected. In
hiese rights vepresented civie functions which the citizen
: équired to perform (®) in the assembly or in the various

ULLS:

yne:shonld point out that there was no goverument as we
yWwiit at the time when democracy reigned in Athens. Having
pleniry competence (xvoubtatog iy &v xéhel drdviev) it was the
poople who governed by means of the #xxhnolo (2). The assembly,
hick was not a vepresentative body of the people, bui the people
Se'I_f (¥, exercised its powers by pronouncing on all domestic

overn well that virtne resides. Thus divected towards the com-
mon good Greek virtue is essentially civie,

(21) N. Panvazopouvros, fatvoduwction to the Scienee of Lene, T, 1964 (in
Greek).

{22) V. KuREXBERE, From Solon ta Pericles, U3 (1967).

(23} G. TENEKIDES, op. ¢it., 213,

._ - {232) Every citizen wasg participating in the exercise of the functions
of the agseibly, which was in effect the legislative organ of the Athenian
polity. See N, PanravovovLes, Oritical Juxtaposition of Greek and Roman
Loav, 242 (1964). The terms “assembly” and “éxxAnoic’” will be used herein-
after interchangeably.
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It is interesting to note that in lis monumental Foneral
Oration (®?) Pericles starts with a clear exposition of what is
to be understood by democratic equality. Juridically it means
equality of all before the law, politically the abolition of all
privilege due to birth or wealth. It does not mean however that
all shonld have equal influence on the life of the commnuunity,
Here there is only one valid eriterion that of doeni) (excellence),
the native ability by which the individual earns recognition in
public life ().

Mechanieal equality as expressed in voting in the popular
assenibly ueeds to be supplemented by some form of differentia.
tion which, given equal opportunity, opens the door to talent so
that the poorest may exert influence upon decisive political
issnes. For Pericles, ag for his Greek contemporaries, the state
comes fivst, being a society that has developed natu ally and
within which alone man ean exist. Tt is the whole of which the
individual is a part and upon its well-being his own depends (%),
The individual is to enjoy freedom in society but over him stands
the city-state, which follows its own laws; to the individual
helong freedomn, to the state sovereignty and power.

Thus only within the limits set up by the interests of the com-
munity is the individual guaranteed freedom for the untolding
of his personality (*}. The interests of the state ave paramount,

$23b) Thueydides 11, 37, 5.

(24) Tn the Funeral Oration, attributed by Thucydides to Pericles, it is
said: “... Moreover there is fu the same men a eare both of their own and
the public affairs and a snfficient knowledge of state matters even in thoge
that Iabour with their hands, For we only think ene that is utterly
ignorant therein to be n wan not that meddles with nothing but that is
good for nothing™. Thucydides, Book I1, 40,6.

(23) J. JonEs, op. ¢il., 159,

(26) An all-embracing picture has been drawn by Thucydides, supra,

- 24, 11, 37, 1T in the following words “... And we Hve not only free in
the administration of the state but also one with another void of jealousy
touching each ofther’s daily cowrse of life, not offended at any man for
following his ewn humor, nor casting on any man censorionus looles, which
though they be no punishment, yet they grieve. So that conversing one
with another for the private without offence, we stand chiefly in fear to
transgress against the public and are obedient always to those that
govern and to the laws...”,
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tpéhse of the individual citizen. Thus Pericles became the
ypounder of the idea of the liberal state. The linking up
democratic ideal with individual persounal liberty is his

1 achievement (%),

FUNDAMENTATL FREEDOMS IN CLASSICAT
ATHENS

quality before the law

Le Athenian citizens enjoyed a complete equality which was
indispensable condition of democracy (¥). Tt was Toovople
aality before the law), the “most beautiful of words” (*), or,
o the more critical, that “fine-sounding” name (), which was to
seomie a political catchword of the popular party in many Greek
: The equality the Athenians envisaged was eguality not
“in but through the law (*!) as laid down and enforced by
wlar assemblies and courts; an equalily of civil and political
ghis, an equal chance of office, an impartial treatment before
“court of law and a power open to all to prosecute public
enders () ; an equality which, as Pericles eloguently put it,
4 consistent with full recognition of unusual merit (Goetd)) in
rvice to the state (¥).

Most comnentators vegard lsovopie as the name of that cou-
titutional form which later came to be called dnpoxnporio (a state
overned by the people) (*}. In the pregent writev’s view, how-

27} When Plato says in his Republic, 494b, that the tour characteristics
£ that rare phenomenocn, {he philosophic nature, are guickness of under-
standing, good memory, courage and generosity he might also be describing
‘the everyday Athenian of Pericles' ideal. On this issue see JJ. Mynes, The
‘Political Tdeas of the Greeks, 360 (1927).

- (28) Supra, p. 93.

(29) Herodotus I11,80. V. ARENBERG, The Greek State, pp. 44, 51 (1960).
(30) Thueydides, I11, 82,8,

(31) Hypereides, IIL, 21; M. FiNLey, op. cif., 10.

(32) R, BoxngR, Aspects of Athendan Democracy, pp. 68, T7 (1933).

133) Thucydides, X1, 371,

(34) See for example, (3. VLasTOS, |oovouia mohmikd, ITsononie. Studiet
zur Qleichheitsvorstellung W gricchischen Denken, 2 (1964) ; J. LARBEN,
Cleisthenes and the developnent of the theory of demoecracy af Athens.
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ever, icqyog_{a-._i_s': -n_df:_"'ei?nzlllle for a form of government but for
the pi‘inciplé-of-_:politieal equality which, though most clozely
associated — ang perhaps most consistently compatible — with
a democratic constitution than with any other, is not necesgari ly
confined to it.

In the speech which IHerodotus puts into the mounth of Otg-
nes (%) the argument for entrusting rule to the Persian people
a8 a whole ig founded on the value of ensuring for all citizeng
an equal chance to he elocted for otfice, an equality in holding
magistrates accountable for their official acts and an equal
opportunity {o participate in the shaping of policies (*). Thege
three institutions, although expresging the Principle of politieal
equality could, in g different neasure, be found in non-demo-
cratic formg of government as well. Thug we hear of sortition
being used in some oligarchies (%) and in Sparta — admittedly
not a democratic state some forin of efifhyvg (faccouutal‘aility
of the magistrates) is known to have existed, The example of
Thebeg, however, iy more enlightening. Tt the Theban constity-
tion was an oligarchy, ag Thucydides asserts ("), the Thebang
were right ot ouly in contrasting it with government by an
oligarchic elique but also in calling it an oligarchy lecanse of
tts restriction of active citizenship, but an Ohyagyia ivdvopog,
because all full ¢ tizens enjoyed equal political rights and equal
political poiver.

These examples, 1 thiuk, lend force to the argmment that
toovoule in its purely political senge ig 0ot to be identified wity
democracy in the most positive and unmistakable way in v lastos’
words (%),

Hssays in Political Theory presented to . Sabine, 6 {1948} ; 1. GRIFFITH,
Isegoria in the Assembly at Athens, Ancicnt Society and Tnstitutions,
115 (1966) ; M. OSTWALD, The Nomos wnd the Beginnings of the Athenian
Democracy, 97 (1969).

{34a) Herodotus, 111, 80,6.

(35) @&, Vé@asros, ap, cit., 2,3 J. JOXES, op. cit., 86, M, OsTwaLn, op. rit.,
112, 113,

(86) Aristotle, Politivs, 4,15, 13000, 1-3,

(37) Tlmcydides, ¥V, 31,6,

(38) . VLABTOS, ibid.
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noteworthy that Article 2 of the Universal Declaration
jritan. Rights (*2), addressing itself to man qua man, exzpres-
is declarves that every human being is entitled to the
aent of his fundamental rights and freedoms without dis-
inetion of any kind. At the same time, Article 7 (¥} prescribes
_.'-'-::eﬁﬁsa.ges equality in the law withont any discrimination,
‘explicitly, though indirectly, irradiating the infiuence of
ﬁinortal Greek spirit, ever-present in the writings of Mon-
squien and Roussean, into the law of nations.

t cannot be doubted that these provisions, in clavifying the
neaning of Article 1 of the Declaration, establish a liberal
neept aiming at the orderly functioning of a society in which
efj;'rj'human being — regardless of color, sex, race, religion or
tiejﬁal origin — will be recognized and guaranteed everywhere
e unfettered development of his personality and the fulfillment
‘hig basic needs according to his innate abilities. Thus the
e.élaration, by making equality one of the mainstays of free-
"1'11', raises to the level of those who were theretofore the privi-
eged classes millions of people who had previously been cate-
orized as inferior. Tt moreover enables all citizens to take part
i the shaping of the national policies by recognizing their equal
jolitical rights expressly stating that everyone should have equal
_céess to public service according to his merit, thereby furthering
he making of a society based on freedom, equality, justice and
eason,

{38a) Articte 2 of the Universal Declaration provides:
Lveryone is entitled to all the rights and freedons set forth in this
Declaration, without distinction of any kind, such as race, colour,
sex, language, religion, political or other opinion, national or social
origin, property, birth or other status,
Furthermnore, ne distinction shall be made on the basis of the
political, jurisdictional or international status of the country or
territory to whichh & person belongs, whether it be independent,
trast, non-self-governing or under any other limitation of sover-
eignty.

138b) Arxticle 7 of the Universal Declaration provides:
All are equal before the law and are entitled without any dig-
crimination to equal protection of the law, All aye entitled to equal
protection against any discrimination in violation of this Declara-
fion and against any incitement to such diserimination.
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2. Freedom of speech

rall politicai rights and freedow of speech for all are the
digtinetive characteristics of democracy. As Plato asserts,
Athens had the reputation for enjoying the greatest Liberty of
Speech in all Greece (). It ig relevant to ask, therefore, when
and how it was that the Atheniaus instituted the bractice, which
We see in operation under the tull democracy, of allowing any
citizen who pleased to address the assembly, and further, what
was the essence of the nch-debated lonyooia (equal freedom of
speech).

It appears that it wax the regular procedure in the éundnota,
after the mpoffoliieuja (agenda) had heen read and the principal
oiticers of the state, together with the proposer of the neasure,
had said what was neeessary and apposite that the herald asked
the question tic ayogelew Botdetar: “who wishes to speak 27 "%
Any citizen could elbow his way to the frout, if he had not
stationed himself there awaiting the hLerald’s cue, ascend the
Biipe (platform from which speeches were delivered) and say
what he wauted on the matter at hand, Anyoue about to propose
a measure had the right to persuade the people to add or io
amend or even to reject outright ang accept an aiternative
proposal. The assembly was free to choose its course, untram.
melted by higher authority, provided always that the speakery
were present to express thejp points of view and to Ppersuade,
This represents the tmportant contribution of lonyoola to the
democracy (%),

Coucerning the sophisticated concept of ionyopia, which Her.
dotus appavently thought of as being one of the innovations of
Cleisthenes, it iy most plangible to admit, with Griffith and
Woodhead, that it was introduced perhaps after 462 B.0). Grif.
fith rightly points ont that it may well have been introduced by
o specific legisiation hnt by empirieal encroachment and usage

39) Plato, Republic, 5571 Gorgias, 461 .

(40) See A, Woopmiap, Isegoria and the Couneil of b0, 16 Historia,
125 (1967) ; J. Lrwis, Isegoria at Athens, 20 Historia, 129 (1971)

(41) G. GRIFFITH, op. eif, 181 A, Woopnran, op. cif,, 140,
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ted by presidents of less prestige than those of earliev
).

rigtocratic critic of Athenian demrocracy in the late fifth
tuey; when it was still trinmphantly successful both at home
abroad, explaing why complete equality in public speech
: _’vital element of democracy as it was conceived in Athens:

“First 1 want to say this: there the poor and the people
génerally are right to have more than the high-born and
wealthy for the reason fhat it is the people who man the
ships and impart strength to the city; the steersmen, the
boatswains, the sub-boatswains, the leok-out officers, and
the shipwrights -— these are the ones who impart strength
to the city far more than the hoplites, the high-born and
the good men. This being the case, it seems right for every-
one to have a share in the magistracies, both allotted and
elective, for anyone to be able to speak hig mind if he wants
1o (43)_

none way or another, however, all public speakerg in the
sgembly conld theoretically be held responsible for their advice
d their promises but in practice the matter was not so simple.
estrictions were placed both upon the persons entitled fo free-
om’ of speech and mpon what could be said by those entitled
“the privilege. Any person found guilty of certain offences was
prived of the right of public speech in the council, the assembly
> the courts. Ticense in speech (xagoyola) as distingunished from
_édom of speech (lomyopio) was checked by libel laws.

"Meetings of the assembly were opened by the pronouncement
of & solemn curse against those who by speech would deceive the
agsembly, the council or the heliastic court. When, under the
Cleisthenian regime, the assembly gained the righi to try and
punish public offenders, this power was chiefly used to punish
men who abused the confidence of the people. The earliest exam-
Dle of the exercise of {his right is the trial of Miltiades, the victor
of Marathon. The general charge against him was wrongdoing
G8uin) but the specific form of wrongdoing was deceiving the

—

(42} G. Grirrirh, op. oil., 125,
(43) Pseudo-Xenophon, 1, 2.6,



102 ATHANASSIOR VAMVOUKOS

people by the promises he raghly made in connection with an
unsuceessful expedition to Paros (*).

It is manifest, thevefore, that the Athenians took wise precau-
tions to safeguard freedom of speech by disqualifying, or other-
wise punishing, citizens who abnsed it First, they deprived
unworthy men of the right to advise and influence their fellow
citizens. This purpose was achieved partly by subjecting to
gerutiny those who habitrally spoke in the public assemblies,
if they were suspected of specified offences. Secondly, they
punished overt acts snch as deceiving the people, giving bad
advice and promoting inexpedient legislation or legisiation
which wounld tend to undermine the foundations of the Athenian
polity.

Thus in the first place the Yoot aupavipov (¥), used to test
the validity of legislative acts of the assembly, was in principle
A prosecution for deceiving the people. It was, in effect, used as
a check upon the abuse of freedom of speech in the assembly,
In the second place, the loss of the right of free speech was quite
often due to a man’s failure to discharge his financial obligations
to the treasury or was g punishment for a crime previously
committed. Compleie digfranechisement (Gryeba) () resulted in hig
becoming practically a social and political outcast. He was
excluded from courts or assemblies and, consequently, he lost,
inter uliv, the right to speak in public either as orator, litigant
or witness. Finally, the Athenian system provided still another
tmeans of depriving unworthy citizens of the right to speak in
the assembly. 1t was known as the scrutiny (dompacia) of the
orators (7). It one of the habitual speakers in the assembly was

(44} Herodotus, VI, 136 Piato, Gorgias, 516 12,

(45) G. GrIFFITHE, of. eit, 130; R. BonneEr, np, cif., G9; A. HamrIsow,
op. ¢ik, . T8, n. 1,

(46) See also R. Boxxer, op. cit., 81,

(47} Aigchines informs ws that the tollowing four charges alleged
against an orator were sufficient ground for a Soxipooia (serutiny), First,
that he had not belaved dutifully towards his parents; secondly, that
he had not served as he ought to have done in the army or had thrown
away his shield; thirdly, that he had prostituted himself; and finally that
he had squnandered his patrimony. Aischines, T Tinarch, 28,
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gpected of certain specified dishonorable acts, he could be
r@séc’uted, not for the offence, but for continuing to speak in

adsgembly after commifting the offence. The penalty was
falification.

he rationale of all these provisions was to check upon the
gevof freedom of speech in the assembly and to make orators

sonally responsible for their public utterances just as magis-
atey were held responsible for their public acts.

‘contradistinction to the peculiarities of the Gireek concept
nyoola, both the Preamble and Article 19 of the Universal
claration of Hluman Rights () imbued by the eternal princi-
_éf'-tlle extraordinarily refined Greek philosophy, juxtapose a
jd- without frontiers; a world in which the unique and
onal human being, who is the true end of all law, shall enjoy
e_e_'&_bm of speech being entitled, at the same time, to the
alienable birthright to freedom of expression.

It appears that the basic right to freedom of opinion is the
it immediate expression of the human personality in society
nd as such one of the noblest human rights. The writer of the
ent paper firmly believes that it iz absolutely basic for a
ral-democratic order because it alone malkes possible the
stant intellectual exchange, the contest among opihions which
the lifeblood of such an order, “the matrix, the indispensable
idition of nearly every other form of freedom”, in Cardozo’s
rds.

['he right of association

For the first time in the history of European civilization the
ight of association was officially enunciated and solemnly pro-
Iaimed by Solon at the {urn of the gixth century. Solon’s law on
s_o'ciations was not designed to give the associations enumer-
d in it a right not hitherto possessed by them to exist as

47a) Article 19 of the Universal Declaration provides:

~ Hveryone hag the right to freedom of opinion and expression; this
right includeg freedom to held opinions without interference and
to seek, receive and impart information and ideas through any
media and regardless of frontiers.
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independent corporations (P} ; it abolished, in effect, the privi-
lege of the right of association — being theretofore exclusively
exercised by the nobility (¥¢) — and extended its applicability
to a wide range of social groups (*). Thus this very law, definite-
ly liberating the individual from the intolerable pressure exerted
upen it by the group, embodied, in wodern terms, the first
declaration of the rights of the free individual in the world.
I think, therefore, that it is worth dwelling on that law in my
attempt to elucidate ity substance,

Although the law does not clearly distingnish between the
groups specifically referred to in its text, we ean conveniently
classify them into two categories. The ones falling within the
confines of public law and those pertaining to the domain of
private law (%),

A, PUBLIC LAW ASSOCIATIONS
a} Demes

The term dfuog encompasses social groups nsually living ont
of the city and comprises, as 2 result, individuals talling under
the various categorizations of citizens, excluding the nobility (¥).
It appears that citizenship was granted to the members of the
demes, a right formerly accorded only to the members of the

(4#7b)y The term “corporations” is used in the sense of the associations
envissged by the Solonian enactment.

(47¢y In ancient Greek wsocieties, being organized on an aristocratic
bagis, the individual acquired a legal capacity only if he was a member of
one of the social groups recognized by the ruling class. No legal protection
was accorded to those whe were not members of the groups in guestion.
See Arvistotle, Athenaicon Politeia 2,3.

(48) Gaius, D. 47,224,

(48a) The civil law doetrine divides the law into publle and private
law. The former is the part of the law which is conecerned with the state
In its sovereign capacity thus comprising congtitutionat law, administrative
law, international law and eriminat law. The latier iz composed of civil
law and commercial lavw, SBee J. MERRYMAN, 'l Civil Law Tradition, 107,
108 (1969). To both classifications I will refer in a looser sense, given the
peculiarities of the legal structure of the Athenian polity.

(49} Bee N. PANTAZOPOULOS, Al &Mwvikad Kowevien, Fpoheydpeva eig
ATTIRdY CwpaTEIoKdY Bikatiov, 52, 1840 (in Greek) ; J. JonEs, op. cif., 157.
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phratries and the vévn (clans), whose character was prevalently
ristoeratic. Thus registration with a deme, though not conclu-
as strong evidence of citizenship (¥).

Phratries

The phratries, being originally based on blood relationship,
ve perhaps the first political manifestation of the natural
seieties and became combative organs in the pursuit of
_éu- interests and purposes (*!). Subsequently, membership was
ctended to individuals of heterogeneous descent (%), although
olitical rights were not accorded to them through the instru-
ientality of their membership.

The enumeration of the phratries in the text of Solon’s law,
'ﬁm‘enﬂy aimed at the strengthening of the position of dis-
_(iﬁantaged individuals, ptacing them on the same footing with
e aristocrats from a political point of view. Yet, the aristo-
i'é_;,ts did not comply with the requirements of the law, which
inangurated a politieal equality of the paupers to the nobility.
:'.E_iience the enactment of a new law prescribing the obligation
of the phratries to welcome their new members within their
ranks, recognizing their political rights (*).

) Orgeones
'_ Some writers, like Ziebarth and Poland, have expounded the
view that the doyedveg were private law associations partaking
of a local — veligious character. Others point to their pre-
. dominant religious element, stressing that they were associations
of foreigners, mainly Thracians, decisively conducive to the
gpreading of the Thracian mysteries in Athens. A caveful scru-
tiny, however, shows that, although meeting to celebrate a com-

(50) After the reforms brought about by Cleisthenes in 507 B.C., every
Athenian citizen was required to be registered in a deme, the Demos of
Athens being possibly, at first, so called becanse it was made up of the
aggregate of these demes,

{61} Aristotle, Politics, §,107.

{32) Aristotle, Athenaion Politein, 21,2,65,3.

(53) . Cramouy, Le civilisaetion Greoyue, 278 (1965).
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mon cult, their members perhaps aimed at the overtlirowing of
the ruling class in the pre-Solonian era, Their legislative recogni-
tion, effectuated by Solon’s reform, made them the prevailing
form of public law associations possibly until the days of Cleis-
thenes (*). Thus the doye®ves, being transformed from private
law associations to public law religious groups, dominated the
public life of Athens and formed the models for the establish-
ment of new private law associations.

B. PRIVATE LAW ASSOCIATIONS
a) Syssitoi

This term rather ravely connotes an agsociation, although in
some cases it signifies people sharing common meals or ban-
quetings. A synonymous term is the word aloxnvos. In Athens,
as well as in Sparta, the odoauror or gvaxnvor formed groups
recognized and protected by the state (). In Plato’s days the
term agsumes broader dimensions denoting not simply a feasting
but a comprehensive association of its members (*). Such is, too,
the character of the dvdgein in Crete and the pedinie in Sparta,
which can be characterized as social gatherings of the citizens("),
1t seems plausible to accept that the syssitoi of Solon’s law were
private law associations of a similar nature in contradistinction
to the dvdeeio and geditia, partaking of a pubHe law character.

b) Homotaphoi

From Homer’s days the obligation of the surviving not to leave
the remains of a relative or a friend unburied came to be eon-
sidered law common to all the Greeks (*®), being identified with
the divine law whose origin was so old as no one knew when it
first appeared (7). It seems, thevefore, that the duty to bury the

(b4) J. Joxms, op. cit., 150,

(55) M. Rapix, Legislation of Grecks and Romans on Corporations, 45
(1910).

(56) Plato, Epistles, 350¢.

(57) N. PANTAZOPOULOS, 0p. c¢it., 70; J. JonEs, 0p. cit., p. 167, n. 8.

(68) Isuripides, Swupplices, pp. 526-527 3 M. Ranix, op, cit., 45-48,

{59) Bophocles, Antigone, 460.
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iliwas undertaken by the group, substituting the city in so
as the protection of the individuals of common origin was
cerned. Jn Athens such groups were the doyswveg, scting in
soniance with the predominant social and religious beliefs of

o

fime. From the unwritten law this obligation pervades
olon’s law veaffirming the view that the dpdtagol (¥#) were one
ié_'o]dest forins of association. It may be conjectured that
¢y have been the only form of association tacitly recognized by
gte and sanctioned by the law common to all the Greeks,
‘e becoming a lawful corporation of the lew late (%),

Thiasoi

he Htaaor originated in small groups of associated individuals
o mg to celebrate a common cult (%'}, Tt shoald be noted, at
8 }.gi'oint, that the activity of any group was centered in wor-
Iu]‘};z_'at a common shrine to a commmeoen deity, for to the Greeks
i'Sﬁi[) long continued to be essentially a social rather than an
vidual matter and, conversely, association in itself implied
ommon cult (%), As the time passed by the $iocol increasingly
literated. Thus in the fifth and fourth centuries, comprising
rge nunber of multifarious private law associations, they
me the prevalent form of corporation in the social and
litical life of Athens. Their particular significance lies in the

¢t that, being a manifestation of the universal idea of associa-
tion, it allowed for the first time the association of all indi-
dualy, notwithstanding the metics (#2), the women and slaves.

1} Those sailing for plunder and commerce

These were possibly associations of a mixed socio-economic

9u) The term Spdrogor signifies people sharing the same grave.

{60} N. PANTAZOPOULOS, Op. Cil., T3.

(61) J. Joxms, op. cit., 161.

-2(62) In his Polifein, 738, A, B Plato did not fail to note that there was

'1'_so the politieal advantage to the city from the friendly contacts of the

fizens with one another in religious sacrifices and festivals.

(62a) The metics were persons having a defined legal status in the city
their domicile.
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character formed for trading and privateering (%), It Seens
plausible to admit that the express citation of the afore
mentioned categories in the text of the law has to be coustried
as allowing the practice of these “professions” to all citizens of
conrmon origin (%) after Solon’s enactment,

Having already delineated the salient features of the associa-
tions expressly recognized and juridically protected by the Sole-
nian law we are called upon to evaluate its significance,

The individnal, baving been liberated from the guardianship
of the aristocratic elite, was given the yi ght of free action ang
initiative by virtue of his identity as a member of the eonr
munity, provided that hig actions were within the framework
circumseribed by the interests of the polis (*). The common Blood
relationship (vévog), being the linchpin of the ruling classes of
the state, was substituteq by the element of common place
(Bjos) (%) and common Interest (doyediveg) (7). Moreover, by
virtue of the law attributed to Solon, their autonomy, in the
seuse of the power to enact autonomons corporate ruley recog-
nized to all associations, was proclaimed, provided that their
aims and resolutions did not contravene jus cogens provisions
(Onpudoie yodupata) (%), It has rightly been argued, therefore,
that the enactment of autonomous rules of Taw, as a legal ingH-
tution, is not a creation of German law but an all-pervasive
institution of ancient Greece {*).

One should not fail to emphasize, at this point, that the pro-

(63) N. PAN'L‘AZOPOULUS, 0. ¢if., T, citing ZIEBARTH ; M, Rapix, op. cit.,
49,

(64} Avistotle, Politics I, 8, 1236 a-1256h.

(65) L LixrortH, in his book Solon the Athenian, 127 1919y remaris
that Plato’s characterization of Bolon ag EheuBepiitaTog should be also
extended to the “political domain®,

(66) 8. Maing in his study Village Commundties in the Hast and the
West (1871), has expounded the view that the first associations were not
based on the fact of “common blood” but on the one of “common place”,

(67) See W. FErcUEON, The Attic Orgeones, XXXVII Harvard Theg-
fogical Review (1944),

(68) For a full discussion see M, RapIx, op. cit,, chapter 4.

(69) N. PANTAZOPOULOS, op. git,, IT.
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sof Article 20 of the Universal Declaration of Human
_glﬂ:s.."(_é?a) regarding freedom of assembly and associaltion are
ong the most conducive to the flowering of democracy n any
mté- A1l the newly emerging African nations, that have care-
v entrenched a body of fundamental human rights in their
onal constitutions, have in respect of these two freedoms
owed solemnly the pattern set forth by the Declaration (*2).
fia older nations, on the other hand, have sigpificantly been
Atieticed if not in the formulation of the specific provisions, at
1‘2,' in the implementation of its legal ideals in the administra-

otiof justice,

Declaration, though seeking to guarantee freedom of
iﬁlb}y and association on a universal basis, embodies logical
d inevitable limitations upon the enjoyment of these rights
ctated not only by the compelling exigency for recognition and
s.]_iiéct of the freedoms and rights of others but also by the
quirements of morality, public order and the general welfare
v democratic society. For anyone who has assidnously studied
olon’s law, this carefully conceived langnage is undoubtedly
ininiscent of the limitation incorporated therein which explic-
it v gpells out that the aims and the antonomous rules enacted
' the associations in question shonld not infringe npon impera-
ave rules of law.

. The right to personal liberty and security

" In pre-Solonian Athens it was fairly common for free men to
fall into slavery. Tt was rather a habitual practice that they

(69a) Article 20 of the Universal Declaration provides:

{1) Everyone has the right to freedom of peaceful assembly and
assgociation.
(2) No one may be compelled to belong to an association.

(GO)) See H. Warpoox, Human Rights in Contemporary International
Law and the European Convention, in Buropean Convention of ITuman
Rights, British Institute of International and Comparative Law, Series §,
14 {(1965) ; A. peL Russo, International Protection of Human Rights, op. eil.,
{supre, n. 5}, 3%; L. Somy, The Universal Declaration of Human Rights, 8
Jowrnal of the Internetionel Commission of Jurists, 24 (1968},
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might be sold into slavery by their parents (™) or pledge their
bodies as security for loans (™) or, even, be hailed into slavery
for failing to pay a debt (™). The latter case, in which the rule
was actually inequality not equality before the law (™}, refers to
the law of debt. Pursuant to its provisions the debtor’s property
was subject to forcible seizure, though after due process, and
he himself to enslavement (*). This anachronistic procedure was
abolished by Solon, whose monumental law prescribed that an
Athenian citizen could neither be enslaved, and by implication
imprisoned, for private debts nor sell away his children into
slavery (¥). It is to be noted, however, that with regard to public
debt no imprisonment was envisaged for payment of sums die
to the state from purely financial debtors but only againgt crimi-
nal debiors, that is, those condemned to 2 money penalty,

Although it is an indisputable fact that the Athenian citizen
was protected against wrongful enslavement, it is quite con-
troversial whether the protection sought was effectnated by
meang of the procedure known as dmaywyn (taking to the conrt)
or if a yoagn dvipanodioped (suit against enslavement) was also
available (). Another line of defense open to a ecitizen Wrong-
fally enslaved was the procedure ealled dipaigeaic el Ehevitepiay
(deprivation of personal liberty) (7). It is characteristic of the
prevailing Iiberal trends within the operational framework of the
Athenian demoecracy that these very remedies might be resorted
to by a de facto slave striving to establish an alleged right to he
free.

(70} R. ScuLAIFER, Greek Theories from Homer to Aristotle, x1vii Her-
vard Studies in Classical Philology, 178 {1936).

(T1) R. BCHLAIFER, op. cit., 177,

{72) Isocrates, 14,48 ; Liysias, 12,08,

{73) M. PvLEY, The Freedom of the Citizen in the Greek World, Sipie,
n. 14,13,

(74) R. SCHLAIFER, 0p. cit, 178,

{75) Bolon had applied to this measure the euphemistic term oeizéy-
Oeia (dishurdenment) ; see T. LixrorTH, op. cit., 269 A, HARRISON, op. cif.,
pp. 187, 242,

(76) See J. BELLUL, 0p. cif., 108,

(77} J. Morrow, Plato’s Luw of Slavery in its relation to Greek Law.
pp. 112, 117 (1976).
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ety speaking dmoywyn was the hailing before the com-
nt magistrate of one caught in flegrante committing certain
‘he acts which rendered a man liable fo an draywyf were
\_teg:o:rized into three clasgifications. Iirst were acts done by
hose faliing under the general head of felons, These were
i ed ’LS thleves, dothes 1'0bbers, ]ndnapper burglars and cut-

3_'sh0uld point out, however, that {he Athenian citizen was
: ﬁbject to arrest or punishment except by due process of
(™). Lastly, a third category of acts rendering a man liable
nayayy was the use of forfeited rights. Tn this connection,
e_niostl;eues quotes a law spelling out that o man convicted of
iltreating his parents or failing in his military duties or fre-
ienting forbidden places was liable to be hailed before the
'-le_fben {a eriminal court}, who would imprisen him and bring
m before a dikastery where he could be accnsed by anyone (%),
The abovementioned view of the homicide law gives us the clue
y.the interpretation of the law of personal injury. Ihe concept
of: 4o was broad enough to include any attack wpon the indi-
vidual with special emphasis on any kind of assanit connoting
'_'umiliatiou and degradation. Thus the law forbidding Ufpug
against anyone, slave or free, was preserved enabling any citizen
0 prosecute the offender by bringing a veagn Ufosws (suit for
offence) before a heliastic court (¥). Tt is noteworthy that as
gainst his master the slave conld not rely on a chance of getting

(78) Aristotle, op. eit., 51,1 ; Plato Republie, 552d.
(79 Hee J. GauneEMET, Institiutions de UAnbiquité, 171-172 (1967); C.
Moss®, Les Institutions Grecques, T4 (1967).

(80) Demosthenes, 24, Témokrates, 105,

(81) G. Moxrrow, op. cif, 48; A, Harrizon, op. cit,, pp. 168, 172, Slaves
were specifically protected from OPpig and Demosthenes even alleges that
men had been condemned to death on this charge. Demosthenes 23,47-44;
on this point see also R. Boxxer and G. Sarre, The ddminisiration of
Justice from Homer to Arvistotle, TT, 56 (1938).
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4 sympathetic citizen to bring a yougd) thoswc it we suffered
bodily harm at hig master’s hands, However, an effective remedy
against cruel treatment by a master lay in a slave’s right to take
asylum at the Theseum or at the altar of the Fumenides on the
Areopagos (%), Although Andocides agserts that until the archon
ship of Scamandring (*) even citizens could be tortured Ly the
state, Attic law eutertaing the curious belief that the assertions
of the slaves could be relied ont only when given nnder torture(®),
Tt appears plansible, therefore, to admit that the underlying
idea is the belicf that torture was an infallible method of elie-
iting and attaining the truth ( ).

Thus it may be argued that Solon’s law ou dishurdenment and
the Athenian law on #Poic have set forth the first dimensions for-
the realization of human rights already preseribed by the Uni-
versal Declaration of Huwman Rights (Articles 3, 4 ang 5) (5
the United Nations Covenant of Civil and Political Rights (Arti-
cles 7, 9 and 10) ( ) and the Buropean Couvention For The Pro-

(82) R. SCELATFER, op. eif, 181 (. Morrow, op, cit.,, 53: A, HARRIsox,
op. it 172,
{83) The date is unknown, See D, MacDowELL, MHysteries, 92 (1962).
(84) Bee also G, Mozrrow, op, cit,, 80 ; IIAxrRISON, op. cit., 147,
(85} SCHrATFER, ibid.
(85a) Articles 3, 4 und g of the Universal Declaration provide, respec-
tively:
Art. 3. Hveryone has the right to lite, liberty anq security of person.
Art. 4. No one shall be lLield in slavery or servitude ; slavery and
the slave {rade shall he prohibited in aH their forms,
Art. 5. No one shall be subjected to torture or to croel, inhuman
or degrading treatment or Manighment,
(85b) Articles 7, §, paragraphs 1 and 2 and Article 10, paragrapk 1 of
the United Nations Covenant on Civil and Political Rights stipulate:
Art. 7. No one shall be subject to torture or to cruel, Inbumwan or
degrading punishment, In partieular, no one shall be gsub-
Jected without hig free consenl to wedienl or scientific
experimentation.
Art. 8. (1) No one shall be held in slavery; slavery and the slave
trade in all their forms shall be prohibited.
{2) No one shall be held in servitude.
ArE 10, (1) Al persons deprived of their liberty shall be treated
with humanity and with respect for the inherent dignity
of the himman person.
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of Human Rights and Fundamental Freedoms (Articles

Freéd:am of religion

Yktate that in our days freedom of religion is a civil vight

ére democratized and admirably fitted to allow the citizens to
ningle with one another, in Aristotle’s words. Moreover, at regu-

Art, 2. {1) Hveryone's right to life shall be protected by law. No
ome shall be deprived of his life intentfonally save in the
execution of a semtence of a court following his con-
viction of a erime for which this penalty iz provided by
law,
Art. 3. No one shall be subjected to torture or to inhuman or
degrading {reatment or punishment.
Art, 4, (1} No one shall be held in slavery or servitude.
{2) No one shall be required to perform forced or com-
pulsory labour.

(86) The spearhead for efforts at sirengthening religiows freedow: in
the international community is the Conventien on the Elimination of All
Forms of Religicus Intolerance, with its promise of international coopera-
tion in measures aimed at vealizing the Declaration’s standards for
religious liberty: see M. ABmanM, 8 Jowrnel of the International Com-
miasion of Jurists 40 (19G8).

(86a) R. Boxner, op. cif., 136-137.

(87) R. BoxNER, ibid.
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Inmpiety, ag Wilamowitz hag said, was not g question of plug
but of minus, not of worshipping strange gods hut of neglecting
the worship of those of one’s own city (%), Thug in the eyes of
kig accusers Socrates breferred his own god to those of the city:
and was charged and tried for impiety anq corruption of the
youth. He had been the teacher of the notorious Aleibiades, and.
of Critias, the leader of the Thirty Tyrants. However, it Seems
reasonable to suppose that there wag g political element in the
trial of Socrates (*). His teachings might be deemeq a source of -
danger, tantamount to a covertly introduced social revolution, '
he himself being one of the Scapegoats of the unfortunate Pelo.
ponnesian war, '

The Universal Dectaration aseribes to the perennial human
idea of freedom of thonght, conscience and religion, the statns o
of a sacred human right. However, the conferral of such an
attribute to this freedom does not malke it absolute but servesg
to impose severe restrictions and rigorouns criteria upcn the type
of considerations which may be invoked to Justify interference
with the exercise of that right,

The inevitability of limitations as well as the restriction on
what constitirtes bermissible ones has been expressis verbis
recognized in Article 99 of the Declaration. This Article confines
the limitation of the freedom to manifest religion or helief solely
to those considerations which invoke either the rights and free.
doms of others or morality, public order gud the general welfare
in a democratic society (¥2),

This very recognition that there aro practical limitations on
any exercise of g right, even such g sacrosanct right as the free.
dom of thought, conscience ang religion, highlights the threat of
untdermining the right through the imposition of limitations,

(88) As cited by J. Jonkg, op. cit., p, 95.

(89) See (. PEILLIPSON, The Trial of Socrates, 275 (1928),

(8%9a) Article 29, paragraph ¥ of the Universal Declaration Brovides:
In the exercige of his rights anq freedoms, everyone shall bhe sulrject
only to such limitations ag are determined by law solely for the
parpese of securing due recognition and respect for the rights and
freedoms of others and of meeting the Just requirements of morality,
bublic order ang the genera] welfare in a demoeratic society.
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ifice man is the measure of human rights, in accordance
the Protagorean beliefs, the ultimate safeguard against
Liieat can only be the judgement and grave concern of man.
. e:noble task of defining his inalienable freedoms as legal
ohits aud of effectively safeguarding them, being incumbent
i man, necessarily entails an incessant response and adapta-

s;'so to speak, a right inherent in the law of the polis and
dricably connected with it. Thus a necegsary concomitant of

"o'We\-'er_, the Athenian polity might repulate the exploitation

privately owned land () while restrictions on the right of
__opérty were permisgible for common interest and public utility
irposes. Nevertheless, expropriation without compensation and
._01i_f'iscati011 of property without due process were essentially
neotisistent with the nature of the institution of property.

On taking office the dmdvupog doyewv (one of the nine chief
agistrates of the Athenian polity) proclaimed his infention to
nsure that men’s possessions should remain unmolested during
is term of office and that whatever a man possessed he should
ontinue to possess till the end of the year (*}. In this connection
e should also point out the inclusion in one form of the
heliagtic oath of an undertaking binding the members of the
__é'ourt not to permit any redistribution of the land or houses of

(90 G, TEXEKIpES, 0p. cit., 220; J, JoNes, op, eit,, 198,
(01) J. BrLur, op. cit., 93-94.
(92) Aristotle, dthenaidn Politeia, 36,2.
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the Athenian citizeng (*). Thus the notion of inviolability wag
attached to the notion of Property as a sine qua non.

Although the Atheniang did not fail to recognize the faetngl
difference between possession and ownership, as any rudinen tary
system of law does, they did not elaborate the distinction into a
whole body of rules for brotecting the two different relation-
ships. However two actions, namely, the Swdwaale ang the dixy
£Eothng, were instruwmental in thig respect. In both title wag al)
important, the former aiming at establishing it while the latier
purported to clothe it with Possession (M),

It should be noted that Article 17 of the Universal Declarsg.
tion (*8), predicateq upon terms which are reminiseent of the
proclamation articnlateq by the aforesaid nagistrate, wonig
have gained in precision and lost some of ity excessive individag-
alism had it simply stated that the right to property could not
be exercised against the public intevest,

A thorough examination of the couflicting views whicl ulti-
ruately led to the adoption of Article 17 Teads to the inference
that three additional poinis should have heen included in the
text, if it wasg to become comprehensive, Sueh points were the
recognition of the right of every hmmau being to a minimmm of
personal property, sufficient to guarantee a decent living, the
principle that the right to property must not be exereised againgt
the public interest and the qualification that the deprivation of
property is not arbitrary when it ig hased on considerations of
public interest and is accompanied by fair compensation.

It is, nevertheless, incontrovertiple that the espousal of the
formula of Article 17 constitnted a remarkable Progress in 1948,
leaving the heavy task of creating better juridical and political

(93) Aristotle, Politics, 57,11 wentions as one of the necessary safe-
gRards in a democracy that Droperty should not he subject to redistriba-
tion,

(94) See J. JonEs, op. ¢it., 209,

(9a} Article 17 states:

(1) Bveryone hag the right to own Droperty alone as well ay in
association with others,
{2} No one shall he arbitrarily deprived of hig property.
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teelf was, and had to be, safeguard by the safety-valves of
cayyehla, dmoystgotovia and wooPfoky). These were the procedures
er whieh the Povd and the éwwdncie might act in a judicial

ieity and, in fact, did play a preponderant role.

isaagelio

he term gloayvehion has both a general sense, “veport” or
petition”, and a techmical sense of initiating the legal procedure
0 tlfi_at name, which can be best translated as “impeachment”(*}.
distingnishing marks of this procedure were that the accusa-
~was deemed a particularly serious threat to public order,
ven though in some cases it had only affected a private indi-
lual, that it called for a speedy vedress and that the initiator
‘or prozecutor was not liable to a fine of a thomsand drachmai,
he failed to receive one-fifth of the votes of the court or did
'{h_‘i_ persist in the prosecution (¥). There were three distinct
ategories of elooyyehie. In the first place, it was available
against those who wronged orphans or heiresses; secondly,
gainst official misconduct of arbitrators; and finally, against
those gnilty of acts threatening the public order or the stability
0f the state. In my present analysis T shall confine myself
Wwithing the third category, for only in fhese cases did the fouvin
the legislative council of elders) or the Ewxhnoio exercige their
p_owers in an effective manner.

(95 R. Bowwer, and G. SMrTH, op. eit., I, 204,
(96) G. Momrrow, op. cit, 48; R, BosxEr and (. SMITH, op. eit., II, 56.
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Though it is qnite doubiful whether there was n specific law of
impeachment (vopoc elooyyedtinéc) in the sixth century, as Aris-
totle asserts (), there existed early in the fifth century a special
procedure for dealing with grave political misdeeds , conducted
at first throughout the Areopagos (one of the high courtq) later
initiated before the fouli] and carried through either before it or
before the &xxinsia or remitted by one or other of these bodies
to a dikastery (*). Hypereides, the magniloguent Athenian ora-
tor, informns us that the law named the following grounds for
impeachment:

L. Attempt to overthirow the congtitution (™).

2, Treason (1%,

3. Taking of bribes by an orator (1),

4. The charge of making deceptive promises to the people (1%2),
Miscellaneous charges allied to treason, such as damage to naval
establishments, the burning of public buildings or records and
acts of sacrilege ave mentioned in various contexts as fit ocea-
sions for eloayyshio (1),

An information could be laid before the fovdf at any moment
and by any person, slave or free, foreipner or citizen (**. The
information lodged, which probably had to be in writing, could
be against anyone, whether officer of the state or private person,
Thus two preeminent aims seem to have dictated the extra.
ordinary procedures available for i impeachment. The first, empha-
gized by Harpokration (™), was to bring the wrongdoer to hool
with the minimum delay (). The second was to give the widest
latitnde to informersg to initiate proceedings without hesitation
or fear of veprisals from wealthy or powertul men, a function

(97} Aristotle, Athenwion Politeia, 84.

(98) Bee R. Bonxgr and G. Saor, op. eib., I, 289,

{99) IMypereides, 3 Bueenippos, 7.

(100} Hypereides, ibid.

(101) R. Bonngr, op. cit {sipra, n, 32), 80.

(102) Demosthenes, 49, Timotheos, GT; A. HaRRISON, op. cif, y . B4, n. 3.
(103) Hypereides, 2 Lykophron.

(104} Aristophanes, Knights, 475 ; Hypereides, 2 Lykoplron 3,4,

(104a) Harpokration was one of the Greek lexicographers.

(104b) See A. HARRISON, 0p. cit., p. 51, n. 1.
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Liin a contemporary democracy a free press is supposed

form.

pokheirotonic

ﬁie wplo Ewxhnota (plenipotentiary assembly) in each pry-
él_.nyone, according to Aristotle {'®), could lodge an sicoyys-
ol_"lbwing the conrge outlined in the preceding pages. At the
gession the magistrates should give an account before the
I 'I'{)'iy and a vote was taken by show of hands to determine
‘ .éth.é_l’ they were governing rightly (*°). Tf the vote was adverse,
pagistrate concerned had to appear before a dikastery,
1 conld either condemn him and inflict the penalty or acquit
111 which case he took up his office again. This procedunre,
g:iﬁ effect an slooyyekio, ultimately acquired major political

ortance (7).

ie third procedural safeguard, being in essence a sui generis
i of procedure (!%), was a preliminary stage rather than an
egral part of an action. Under it the perpetrator of certain
emﬁc public wrongs could be reported to the éxvhnale by means
“‘complaint addressed to the moutdves (). The mpoedpol
residing officers) had then to bring up the matter at a meeting
he gxxdnola, at which both sides were heard and the people
bsequently voted by show of hands {1%). The vote in the éxxhy-
ofociad in itself no effect. If the vote was adverse to the accused,
did not necessarily entail his prosecution (7). Contrariwise,

105) Aristotle, Athengion Polilein, 43,4,

106) N, PANTAZOFOULOS, op. ¢if., 241,

107) A notorious example was its use against Pericles in 430 B.C. See
Hueydides, 2.65.

2(108) A mpoPorf could be put forward even by a foreigner but the
._ac_bus-ed had to be either a citizen or a metic.

5(108a) Hach of the ten clang was represented in the Council of 500 by
fitty members, the so-called wpurdveg, elected at random.

“(109) A, HagrisoN, op. cit., p. 60, n. 1.

(110} Aischines, 3 Ktesiphon 52, shows that Demosthenes dropped the
case against Meidias though he had secured a favorable vote at the
poPoM.
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if it was in his favor he conld be prosecuted, though no prosecu-
tor would have been likely to be forthcoming in that event ().

The acts which qualified for thiy peculiar procedure can he
subsumed under two categories. The first category of acts quali-
fied for treatment by mgofioly was sycophancy (12) and deceiving
the people by making uwufulfilled prowises (%), These general
terms engender an ambiguity in defining preetsely their scope
of application and cousequently of understanding why they are
thus conjoiued. The seconi category of acts wus behavior Pre-
Judicial fo the sanctity of certain festivals, The qualifying act
was described in general terms ag adueiv TEQL THY f0pTv (causin g
damage to the festival). More spectfically it ineluded assanlt on
the persons of festival offieials or those attending the festival,
corrupting or threatening of festival officials, damaging or
appropriating sacred objects, and even what wounld in other
circumstances have been lywinl arvest of persons for debt,
including judgement debtors (11,

IV. CONCLUDING REMARKS

The belief that the law of any state is bound with and con-
ditioned by the constitution which at the time exists in that state
leads Aristotle to a distinetion between absolute or simple justice,
on the one hand, and justice having regard to the constitution
of the state, on the other (%), Solon whose reforms had set
Athens on the road to a democratic form of government, evident-
Iy believed that justice and equality were not necessarily iden-
tified (""P). Justice indeed required a measure of political equali-
ty, expressed in freedom from personal bondage for debt, liberty
to prosecute wrongdoers whether the wrong directly affected one-

(111) Demosthenes, 21 Meldias, 214,

{112) For a definition of sycophancy gee Aischines 2 fbessy, 145;
Aristotle Athengion Politeie, 43,5,

(113) See Boxxer, op. ¢it., 80; HARRISON, 0p. cit., . 54, n. 3,

{114) A. HARRISON, op. cit., p. 62, n, 5.

(114a) Aristotle, Politics, vii, 8,2.

{114b) Avistotle, Athenaion Politeia, v, xii.
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or not and the right to take decisions of lower courts for
w to the people sitting in its judicial capacity ('),

1éfy justice did not require a similar advance in economic
a,i’ity, comprising, as the popular leaders advocated, abolition
1 inequalities of wealth and of the political privileges, such
élmlbl!lh for office, predicated upon them. His program, in
ce, was uot distribution of wealth but moderation in the
and digplay of it, the caveful striking of a balance secured
‘enough force to prevent such predominance of one side or
notﬁe_r ag would endanger the independence or well-being of

 C ty itself.

he "freedon'l of the polis required that its members should not
nslaved and that the small farmer’s plot should be relieved
m-burdenq which were essentially burdens on the polis in
as they prejudiced or e\‘rmnmshed his ]JO‘-\I'['IGD as a eiti-

was, however, under the invigorating influence of the
iar notion of civie virtue (doety)) that the Athenian democ-
ﬂourished and prospered. Thug the prevailing liberal trends
had a great impact in the shaping of the two main tend-
‘:_.ot Greek democracy, as finally developed in the Athens of
fitth century. The former aimed at the establishment of the
Gve-}:é_ignty of the people and was eventually substantiated in an
~of civil rights which, in essence were and, should be
o'p_e:rly called eivie fanctions. The latter delineated the con-
esm the sphere of free individual action. Thus both wltimately
jne the salient featmres of the Athenian polity thereby

Hde) Ivid,, ix.
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crbodying the Aristotelian distinction between political free-
dom and individnal freedom.

The most striking feature of the sublime Greek philosophy,
of the elaborate edifice of the Roman Law and, subsequently,
of the Christian fathers was their common belief in the law of
nature, as lying beyond and above posifive law and as the
trauscending authority which delimits the secular power of the
state with regard to the individual, It wag ITuge Grotiug, how-
ever, who laid the foundations for the recognition of the inherent
rights of man within the framework of international law.

The human being with its rational and social nature is at
the bagis of the Grotian system both on the mational and the
international plane. According to Groting laws are created by
common agreemeitt of the people so that the obligation to
respect them is founded on the consent of the contracting
individuals ("%). Thus the individual, being the focal point of
the law of nature, is a shareholder in it qua individual ("), This
very conception of the law of nature, with man and his well-
being at the center of the system, passed from Grotius to Locke
and, through the latter, to the revolutionary scene of the decla.
rations of 1776 and 1789,

It was in Burope, the cradle of civilization and euterprising
ideas, that the fundamental freedoms of man were first pro-
claimed and coneeived us full-fledged legal principles by the
enlightened geniuses of Montesquien and Rousseau. These very
ideas of the eminent molders of the political contract theory
were transported to the American Continent and were fully
realized in the Virginian Declaration of Independence. Tt was
there proclaimed, that all men are equal and are endowed with
liberties inherent to the huruan being, inalenable and lying
above the power of the state; it was also recognized that the
state 18 created by the people and its function is not to lnit the
natural rights of man but to maintain and protect the funda-
wental rights to life, liberty and the purstuit of happiness

(115} Grotius, De Jure Belli o Pacis, T, 1,4,18.
(118) Gurorivs, ibid.; P, Reare, op, cit,, 63.
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ig to man their enjoyment in peace and security (U7).

he broad gpectrum of the rights of man, as envisaged by
ei"sf)]l, became an all-pervasive concept which thirteen years
'éaffirmed jtgelf in the monumental Declaration of the
¢ ts of Man and Citizen of 1789, Tt is there stated that “men
orn and remain free and equal in rights... These rights are
{v. the owners ship of property, security and the right to
t 'oppl esgion’™ (172). Thus the underlying philosophy of both
kuierican and French revolutiony was the same. The en-
nement of the individual in his pedestal was effectuated by
“of his recognition as a subject of rights conferred upon
by natural law not by human society. The age of unlimited
T jgnty and state pantheism was over. The era of man qua
had succeeded.

ook almost two centories for the community of nations to
liz& that human rights were not an issue to be reserved to the
1sive jurisdiction of the national states and that their inter-
ionalization was an imperative need. Thus in 1948 the world
__1. fiunity proclaimed that the inalienable rights of man are
ésue of international concern. The Universal Declaration of
man Rights has been hailed as a historic landmark of para-
m 1_1_ﬁ_it significance. It hag been described as an International
gria. Charta of all mankind, as a common standard of
(_:h__iiévenwnt for all peoples and all nations, as a document of
highest moral anthority (*%). The Declaration in pursuing

(11'7) M. T.AUTERPACIT, op. c¢it,, T5,88; A. psL Russo, Dimensions and
evunce of Hunan Rights under the Rule of Law, World Peace Through
aW Conference (1963) ; A. pxi Russo, Human Person and Fundamental
Feedoms in Hurepe, op. cil, (supra, n. 3}, pp. 424-4235,

{117a) Articles 1 and 2 of the Declaration of the Rights of Man and
Citizen.

_'('118) The Universal Declaration of Huwmen Rights. A Stendurd of
chicvement, U.N. Doc. 62.1.9, at 12; L. Souy, The Universal Declaration
' Human Rights (supra, n. 69b), 20; R. Cassiy, Twenty Years after
the Declaration, 8 Jourral of the International Comamission of Jurists, 10;
B LavtenraceT, The Universal Declaration of Human Rights, 25 B.Y.I.L.,
858 (1948) ; M. Hupson, The Universel Decloration of Human Rights, 44
A.J.1.L., 546 (1950),
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the ideal of a umiversal society proclaims and defines the ina-
lienable rights of man thus enshrining the individual freedom
and the inviolable nature of the human heing. 1t recognizes
human rights that is rights of the man as a member of the world
community thus tending to fulfill Democritus’ vision couched
in the following words: “The wise man may walk anywhere he
pleases, for the whole world is the fatherland of a noble soul”,

Having set forth the dimensions and relevance of the concept
of fundamental freedoms referred to in the Charter (1%) the
Declaration has thus elncidated the common standards to be
applied both at the national and {he international level.
Although divested of auny binding force it has significantly
imbued the substantive law of the world community and of
individual nations and its cternal principles have already become
part of the common patrimony of the general principles of
law (") or, as some internationalists put it, part of the cus-
tomary law of nations ("™}, It appears that it is the profound
feaching of the Universal Declaration that the recognition and
the continned protection of the equal and inalienable rights of
all members of the human family will eventually pave the way
to freedom, justice and peace in the world.

(119} A. peEL Russo, International T.aw of Human Rights, A Pragmatic
Appraisal, 9 Williem and Mary Law Review, T50 (1968),

(119a) R, Cassiy, op. cit., 2, L. SomN, op, cit.,, 26. For a different point
of view see H, LAUTERPACHY, 6p. cit,, 366.

(120) . WarLpoox (supre, n, 69b), at 15.
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